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DETAILS OF THE HEARING AND REPRESENTATION 
 

[1] The matter was set-down for arbitration in terms of Section 191(5)(a) of the 

Labour Relations Act (LRA) at the offices of Jayshree Moodley & Associates 

Attorneys in Durban, on the 10th May 2013. The applicant was legally 

represented by Mr Anwar Moola. The respondent was represented by Ms Xolisa 

Manqele their human resources manager.  

  

ISSUES TO BE DECIDED 

 

[2] I have to decide whether the dismissal of the applicant was unfair and based on 

the finding decide on the appropriate relief, if any, that is applicable.  

  

BACKGROUND 

 

[3] The applicant was employed on the 18th May 2006 and was dismissed on the 

21st January 2013 following a disciplinary enquiry held on the 17/1/2013. At 

dismissal the applicant was earning R 8694 per month and was working as an 

operator, acting in bulk area co-ordinator position. The applicant was charged 

with and dismissed for allegedly being found in possession of dagga during 

working hours. The dispute was conciliated on the 26/3/2013 but it remained 

unresolved. In his request for arbitration form, the applicant indicated that he 

was contesting only the procedural fairness of his dismissal. 

  

SURVEY OF EVIDENCE AND ARGUMENT 

 

Respondent’s evidence and argument 

 

[4] One witness: Wonderboy Bhekezakhe Cele testified and his evidence is 

summarized as follows. He chaired the disciplinary enquiry and decided on the 

dismissal of the applicant. During the disciplinary enquiry, he had explained all 

the rights of the applicant including rights to call witnesses, question witnesses 

and to appeal against the sanction. The enquiry proceedings were electronically 

recorded and the transcript is on pages 21 to 25 of bundle “A”.  



[5] He had considered the evidence of Sarge Naidoo and Louis Naidoo as well as 

submission of the initiator Mr Lucky Mbuthu. The evidence adduced during the 

disciplinary confirmed that the applicant’s car was searched in the applicant’s 

presence and two yellow parcels containing dagga were found.  

 

[6] In her closing argument, Ms Manqele submitted that the dismissal was fair in 

that a due process was followed in the dismissal of the applicant. The applicant 

was allowed an appeal the hearing of which was held on the 14/2/2013. He had 

breached a rule for which dismissal was a fair sanction.    

 

Applicant’s evidence and argument 

 

[7] The applicant testified under oath and his version is summarized as follows. He 

confirmed the background information as reflected in [3] above. As part of his 

duties he had a problem with Kevin (security guard) who failed to follow loading 

instructions and had to report Kevin to his supervisor Leticia Govender to advise 

Kevin. Thereafter Kevin apologized about his mistakes but complained that the 

applicant was hard on him (Kevin).  

 

[8] Few days later, the applicant was approached by Louis and Sarge Naidoo as 

well as Lucky Mbuthu (supervisor) who wanted to search the applicant. They 

advised the applicant that Kevin had tipped them off. They searched the 

applicant’s locker and body but found nothing. They then requested to search 

his car and proceeded with him to the car. They searched the car. Sarge 

opened the driver’s door and came out with a parcel in yellow paper. Sarge 

opened the parcel and it contained something which looked like dagga. The 

applicant denied knowledge of the parcel or of how it came to his car.  

 

[9] Management called the police who took him to the police station where they 

questioned him. They also looked at him and after sometime told him that he 

does not look like he was smoking dagga and they released him. The applicant 

returned to work but was suspended pending a disciplinary enquiry. He was 

charged with being in possession of a banned substance.  

[10] He attended the disciplinary enquiry after which he was dismissed. He appealed 

against his dismissal but such appeal was rejected. He denied ever possessing 



dagga or any banned substance. He averred that he does not consume any 

drugs. As per page 9 of “B”, on the 11/3/2013 he was tested at the laboratory 

and was cleared of any substance contamination. His car was parked in front of 

the building and the site is classified a national security key point. During the 

disciplinary enquiry, Kevin was not called as a witness and the applicant also did 

not call him. The applicant was furnished with the minutes of the disciplinary 

enquiry after about a week from the enquiry date.   

 

[11] Mr Moola submitted that the respondent dismissed the applicant on hearsay 

evidence in that Kevin was not called to testify. During arbitration too, the 

respondent failed to justify the dismissal of the applicant. Therefore, the 

applicant is entitled to re-instatement or maximum compensation if the 

commissioner finds re-instatement impracticable. 

 

ANALYSIS OF EVIDENCE AND ARGUMENT 

 

[12] Legal representation: At the beginning of the proceedings, Mr Moola applied for 

a right to legal representation for the applicant citing the importance of the case 

and comparative ability of Ms Manqele as the grounds for the application. Ms 

Manqele objected to the application, mainly on the ground that she was not 

legally qualified but is a human resources practitioner. I decided to exercise my 

discretion in favour of the application, based on the consideration of 

comparative ability and public policy.  

 

[13] Postponement: Ms Manqele objected to the applicant leading evidence on 

substantive fairness of the dismissal on the ground that in his request for 

arbitration form, the applicant had indicated that he was challenging the 

procedural fairness only. As a result thereof, so argued Ms Manqele, the 

respondent prepared to adduce evidence only on the procedural fairness. She 

applied for postponement to prepare evidence on the substantive fairness; if the 

applicant was to be allowed to challenge the substantive fairness of his 

dismissal. 

 



[14]  Mr Moola submitted that somebody else had assisted the applicant in 

completing the request for arbitration form and supported the postponement 

application.  

 

[15] I considered the argument of both parties, the reason for postponement 

application and I refused the application. I concluded that no good cause was 

shown for the application and it would not be in the interest of justice to 

postpone the arbitration. I relied on the judgment in National Police Service 

Union & others v Minister of Safety & Security and others 2000(4) SA 1110 (CC) 

AT 1112 F-H.  

 

[16] Further, in the notice of set-down dated the 24/4/2013, parties were specifically 

directed by Council to hold a pre-arbitration conference which would have 

identified and narrowed the issues but they failed and did not provide any 

explanation for such failure. In any case, it is trite that the employer bears an 

onus to justify the dismissal while the employee must prove the existence 

thereof. Therefore, despite the categorization of the dispute by the applicant in 

his referral form, the respondent had to ensure that their evidence covers all 

aspects to justify the dismissal.    

 

[17] Dismissal: It is trite that the employer bears an onus to justify the dismissal while 

the employee has an onus to prove the existence thereof. Refer to s192 of the 

LRA here-in-after referred to as “the Act”. Further, in terms of s188 of the Act, a 

dismissal that is not automatically unfair is unfair if the employer fails to prove 

that it is fair based on the employee’s misconduct, incapacity or employer’s 

operational requirement and was executed through a fair procedure. Lastly, in 

determining the fairness of the dismissal, the law enjoins me to consider the 

Code of Good Practice: Dismissal, Schedule 8 to the LRA, and all pertinent 

factors as specified by the Constitutional Court in Sidumo & another v/s 

Rustenburg Platinum Mines Ltd & others (2007) 28 ILJ 2405 (CC). 

 

 

[18] In this case it is common cause that the applicant’s car was searched by Lucky 

Mbuthu, Sarge and Louis Naidoo in the presence of the applicant. It is further 

common cause that a parcel containing a substance was found in the 



applicant’s car. The applicant was charged and dismissed for such substance 

which the respondent held was dagga, found in the applicant’s car.   

 

[19] The applicant evasively averred that the substance found in his car “looked like 

dagga”. But the applicant submitted the same record of the disciplinary enquiry 

(“B”) as was submitted by the respondent and confirmed that he had been given 

such record about a week after the disciplinary enquiry date (17/1/2013). In such 

record admitted by both parties (I assume) as truly reflecting what transpired 

during the disciplinary enquiry, the applicant did not deny that dagga was the 

substance found in the parcel found in his car. Wonderboy Cele, who chaired 

the disciplinary enquiry, unequivocally stated that the applicant did not dispute 

the nature of substance during the disciplinary enquiry. I found Wonderboy Cele 

a credible and honest witness. Therefore, on the balance of probabilities, I find 

that dagga was the substance found in the parcel in the applicant’s car. 

 

[20] Having found that a parcel containing dagga was found in the applicant’s car, it 

follows that the applicant was indeed in possession of dagga. The applicant 

denied knowledge of how it came into his car and stated that he had kept his car 

unlocked. But these are irrelevant in my finding, as the search was conducted in 

his presence and it was his car from which dagga was found. 

 

[21] The fairness of dismissal sanction is the last issue to be determined. It is 

common cause that the applicant had a clean work record over six years’ 

experience. The respondent averred that by his misconduct, the applicant put 

the safety of others at risk and breached a rule for which dismissal was the 

prescribed sanction.  On the other hand, it was argued on behalf of the applicant 

that dismissal was not justified in that no evidence was led on the substantive 

fairness. It was further argued that hearsay evidence was wrongly admitted 

during the disciplinary enquiry and during arbitration in that Kevin was never 

called to testify. 

[22] The circumstances under which hearsay evidence may be admitted are in terms 

of the provisions of section 3 of Evidence Amendment Act 45 of 1988. I have 

made the above findings based on the balance of probabilities taking into 

account the version of the respondent as presented by the person who decided 



to dismiss the applicant (Wonderboy Cele) and that of the applicant himself. To 

the extent that it was implied by Moola that since the evidence of the persons 

who conducted the search was not presented, I must rule the evidence of Cele’ 

as hearsay; I believe that the exceptions to accepting hearsay evidence are 

applicable in this instance.  

 

[23]  In the reportable judgment of the Labour Court in Case No: J1031/09      

(Goitsimang David Mosima v/s SAPS, Denga Mulima N.O and the SSSBC) 

issued on the 25th November 2011, the Court had the following to say at [28]: 

“In line with the provisions of section 3(1)(c) the general approach which the 

Courts have adopted in considering whether it was proper or otherwise to admit 

hearsay evidence has been to have regard to the very nature of the proceedings 

which the arbitrator was conducting, namely the arbitration proceedings. This 

approach is also in line with the provisions of section 138(1) of the LRA which 

provides that:  

‘(1) The commissioner may conduct the arbitration in a manner that the 

commissioner considers appropriate in order to determine the dispute 

fairly and quickly, but must deal with the substantial merits of the 

dispute with the minimum of legal formalities.  

(2) Subject to the discretion of the commissioner as to the appropriate form 

of the proceedings, a party to the dispute may give evidence, call 

witnesses, question the witnesses of any other party, and address 

concluding arguments to the commissioner.’ …….” 

 

[24] I also hold that it does not automatically follow, as argued by Mr Moola that 

where the respondent fails to give direct evidence on substantive fairness, I 

must conclude that dismissal was not justified (draw a negative inference on 

the respondent’s failure to testify in this regard). I believe that the rule that the 

applicant’s case itself should have been more probable, do apply in this 

instance.  

 



[25] In this regard refer to the LAC judgment in Bargaining Council for the Furniture 

Manufacturing Industry, KwaZulu –Natal v UKD Marketing CC and 11 Others 

(2013) 34  ILJ 96 (LAC). 

 

[26] In applying all the factors enunciated in Sidumo case referred to in [17] above 

on this case, specifically considering: the clean work record of the applicant, 

the fact that he was not found under the influence of dagga so as to interfere 

with his work performance or place at risk himself and others; I conclude that 

the dismissal was too harsh a sanction and therefore substantively unfair. 

 

[27]  In terms of Section 193(2) of the LRA, re-instatement is mandatory unless the 

circumstances mentioned in the section exist. In this case the applicant wanted 

re-instatement and I believe he is entitled to it. Besides arguing that 

employment trust was broken as a result of the applicant’s misconduct, no 

evidence was adduced to elaborate on this point. Therefore I do not deem any 

factor militates against re-instatement. However , I do not believe that the 

applicant’s misconduct should be left unpunished, hence my order depriving 

him of arrear salaries for the period of his unemployment.   

 

AWARD 

 

[28] The dismissal of the applicant was substantively unfair. The respondent is 

ordered to; within seven days of the receipt of this award by the respondent, re- 

instate the applicant on terms and conditions not less favourable to those which 

governed his employment prior to his dismissal.   

 

[29] The applicant is not entitled to and the respondent is not required to pay the 

applicant arrear salaries for the period of his unemployment (21/1/2013) to the 

date of this award. I make no order as to costs. 
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